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COMMON PLEAS COURT 
CUYAHOGA COUNTY, OHIO 

 
POWERMARK HOMES, et al.,  | 
      | 
 Plaintiffs,    |   Case No. CV 07-625465 
      | 
v.      |    Judge Timothy McCormick  
      | 
JOHN DOE, et al.,    | 
      |  
 Defendants.    | 
 

DEFENDANT JOHN DOEÊS MOTION TO QUASH SUBPOENAS AND FOR A 
PROTECTIVE ORDER 

 
 Pursuant to Ohio Rules of Civil Procedure 26(C) and 45(C)(3), defendant 

John Doe respectfully moves the Court to quash four subpoenas issued by plaintiffs 

in this case on September 13, 2007, and to issue a protective order prohibiting en-

forcement of the subpoenas. The subpoenas in question are attached to this motion 

as Exhibit 1. 

1. Plaintiffs filed suit for defamation and invasion of privacy against John 

Doe, the anonymous operator of a website about plaintiff Powermark Homes, Inc., 

and against Domains by Proxy, the company responsible for registering DoeÊs web-

site domain name. Plaintiffs subpoenaed Domains by Proxy for DoeÊs identifying in-

formation, and Doe filed a motion to quash the subpoena. Doe argued that, in the 

absence of evidence in support of each element of plaintiffsÊ claims, enforcement of 

the subpoena would threaten his First Amendment right to engage in anonymous 

communication. See DoeÊs Resp. to Pls.Ê Supp. Br. in Opp. to Mot. to Quash, Sep. 6, 

2007; DoeÊs Resp. to Pls.Ê Mot. for TRO, Aug. 9, 2007; DoeÊs Memo. in Supp. of Mot. 

to Quash Subpoena, July 10, 2007. 
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2. On August 24, 2007, while the motion to quash was pending, plaintiffsÊ 

counsel mailed a notice of deposition to DoeÊs counsel, calling for Doe to attend a 

deposition on September 21. When plaintiffs refused to withdraw or postpone the 

deposition, or to discuss alternative forms of discovery that would accomplish their 

goals without revealing DoeÊs identity, Doe filed a motion for a protective order. See 

Exh. 2 (letter from Gregory A. Beck to Bruce W. McClain and Thomas P. Maczu-

zak); DoeÊs Mot. for Protective Order, Sep. 20, 2007. Both the motion to quash and 

the motion for a protective order remain pending in this Court. 

3. On September 13, 2007, plaintiffs mailed four subpoenas demanding 

that the recipients provide documents and appear for depositions in this case. The 

documents plaintiffs requested make clear that plaintiffs are using the subpoenas 

as part of an ongoing fishing expedition designed to reveal DoeÊs identity. See Exh. 1 

(demanding all documents related to powermarkhomes.net or powermarkhomes-

sucks.com). 

4. Plaintiffs did not serve the subpoenas on opposing counsel as required 

by the Ohio Rules of Civil Procedure. Ohio R. Civ. P. 45(A)(3). Nor did plaintiffs 

comply with the requirement that they file a return of the subpoenas with the 

Clerk. Id. Only after being confronted with the subpoenas on October 10, 2007, did 

plaintiffs agree to send copies to DoeÊs counsel. To DoeÊs knowledge, plaintiffs have 

still not served a copy of the subpoenas on defendant Domains by Proxy or filed a 

return with the Clerk. PlaintiffsÊ failure to notify either opposing counsel or the 

Court about the subpoenas appears to be an attempt at an end-run around this 
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CourtÊs pending rulings on DoeÊs motion to quash and motion for a protective order, 

and a bad-faith attempt to deprive Doe of an opportunity to raise timely objections. 

5. PlaintiffsÊ service of the subpoenas on the targets of the subpoenas was 

defective. Ohio Rule of Civil Procedure 45 provides: 

A subpoena may be served by a sheriff, bailiff, coroner, clerk of court, 
constable, or a deputy of any, by an attorney at law, or by any other 
person designated by order of court who is not a party and is not less 
than eighteen years of age. Service of a subpoena upon a person named 
therein shall be made by delivering a copy of the subpoena to the per-
son, by reading it to him or her in person, or by leaving it at the per-
sonÊs usual place of residence, and by tendering to the person upon 
demand the fees for one dayÊs attendance and the mileage allowed by 
law. 

Ohio R. Civ. P. 45(B). Plaintiffs delivered the subpoenas to their recipients by U.S. 

mail. Plaintiffs did not use an authorized service agent, nor did they „deliver[] a 

copy . . . to the person‰ as required by the rules. See GZK, Inc. v. Schumaker Ltd. 

PÊship, 168 Ohio App. 3d 106, 112, 858 N.E.2d 867, 872 (2d Dist. 2006) („[A]n attor-

ney does not deliver a subpoena to a person, within the meaning of Civ. R. 45(B), by 

placing it in the mail. Rather, we believe that the term ÂdeliveringÊ in Civ. R. 45(B) 

contemplates an attorney or another individual who fits within one of the categories 

set forth in the first sentence actually presenting the subpoena in person.‰). 

6. Plaintiffs will have adequate opportunity to engage in discovery if the 

Court rules in their favor on the pending motion to dismiss, motion for a protective 

order, and motions to quash. Plaintiffs, however, have shown no need to proceed 

with discovery at this early stage of the case. See Doe v. Cahill, 884 A.2d 451, 463-

64 (Del. 2005) (noting that a plaintiff will ordinarily have access to all the evidence 

necessary to show that a published statement is false and defamatory). Courts have 
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consistently held that First Amendment concerns require that plaintiffs make a pre-

liminary showing of likely success based on the evidence in their possession before 

they should be allowed discovery of an anonymous speakerÊs identity. See id. 

7. DoeÊs counsel requested by letter and email that plaintiffs withdraw or 

withhold enforcement of the subpoenas until after the Court has ruled on the pend-

ing motions. See Exh. 3 (letter from Gregory A. Beck to Bruce W. McClain and 

Thomas P. Maczuzak); Exh. 4 (email from Gregory A. Beck to Thomas P. Maczu-

zak). Plaintiffs, however, refused to do so. See Exh. 5 (email from Thomas P. Mac-

zuzak to Gregory A. Beck). DoeÊs counsel also requested that plaintiffs issue proce-

durally valid subpoenas, providing proper notice and an opportunity to respond to 

opposing counsel. See Exh. 6. PlaintiffsÊ counsel did not respond to this request. 

8. Doe regrets the necessity of filing this motion, but sees no alternative 

way to preserve his rights until this Court has had an opportunity to rule on the 

motions that are already pending.  

 WHEREFORE, John Doe respectfully requests that the Court quash the four 

subpoenas issued by plaintiffs on September 13, 2007 and enter a protective order 

prohibiting their enforcement. 

 

      







 
 
 
 
 

Exhibit 1 



















 
 
 
 
 

Exhibit 2 





 
 
 
 
 

Exhibit 3 





 
 
 
 
 

Exhibit 4 



From:  Greg Beck 
To: mactlaw@gmail.com 
Date:  10/10/2007 5:52:43 PM 
Subject:  re: Subpoenas 
 
Thank you for providing copies of the subpoenas. However, you did not respond 
to my request that you withdraw them until the Court has ruled on the pending 
motion to quash. Given the pending motion (and the separate motion for a 
protective order), making me file yet another motion would serve no purpose 
other than unnecessarily creating extra work for the court. We've already 
repeated the same back and forth over several rounds of briefing and there's 
no point in doing it again. 
 
Although the deposition date is the 10/26, as you noted, the return date on 
the subpoenas is 10/16.  That gives me just a few days to file a motion, if 
it's necessary. I hope it's not. 
 
_________________________________ 
Gregory A. Beck 
Public Citizen Litigation Group 
1600 20th Street, NW 
Washington, DC 20009 
202.588.7713 (phone) 
202.588.7795 (fax) 
http://www.citizen.org/litigation/ 
 



 
 
 
 
 

Exhibit 5 



From:  "McClain & Maczuzak" <mactlaw@gmail.com> 
To: "Greg Beck" <gbeck@citizen.org> 
Date:  10/11/2007 9:02:00 AM 
Subject:  RE: Subpoenas 
 
Dear Mr. Beck: 
 
Per your request, we will not withdraw our subpoenas.  We are entitled to 
conduct discovery.  Further, this is a defamation case, in which truth of 
the statements is a defense.  The website alleges fraud among other things, 
using LeClair West as a case in point. Powermark has conducted business with 
Mr. LeClair and is entitled to conduct discovery regarding Mr. LeClair's 
allegations and the veracity of same. 
 
Regards, 
 
Tom M 



 
 
 
 
 

Exhibit 6 



From:  Greg Beck 
To: McClain Maczuzak 
Date:  10/11/2007 10:39:39 AM 
Subject:  RE: Subpoenas 
 
Your demand for documents related to powermarkhomes.net and 
powermarkhomessucks.com makes it clear that what you are really doing is 
conducting a fishing expedition looking for clues as to Doe's identity. But 
even assuming you have a right to this discovery at this early stage of the 
case, while the judge is still considering our motion to quash, the subpoenas 
are still defective. First, you did not serve "prompt written notice" on any 
of the other parties to the case as required by Rule 45. Sending them by email 
yesterday and mail today is simply too late and does not give adequate time to 
respond. Second, you did not "file a return of the subpoena with the clerk," 
which Rule 45 also requires. Both of these lapses give the impression that you 
were attempting to keep the subpoenas from coming to my attention and to the 
attention of the Court. Lastly, I understand the subpoenas were served on 
their recipients by U.S. mail, which is insufficient under Rule 45. See, e.g., 
GZK, Inc. v. Schumaker Ltd. Partnership, 168 Ohio App.3d 106, 858 N.E.2d 867 
(2d Dist. 2006). 
 
If you intend to try to enforce these procedurally defective subpoenas, we 
will move to quash on these grounds and on the grounds that you are attempting 
another end-run around the court's process. At the very least, you will have 
to re-issue the subpoenas and serve them properly, providing the other parties 
timely notice and filing a return with the clerk.  
 
If I don't hear from you by the end of the day today, I'll assume you decided 
to enforce the subpoenas despite their procedural defects, and I will file the 
motion to quash. 
 
 
 
 
_________________________________ 
Gregory A. Beck 
Public Citizen Litigation Group 
1600 20th Street, NW 
Washington, DC 20009 
202.588.7713 (phone) 
202.588.7795 (fax) 
http://www.citizen.org/litigation/ 
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